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UNI’I‘ED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

.

' Plaintiff,

. civil Action No. 75-1735

CENTRAL INTELLIGENCE AGENCY, et al.,‘

Defendants. N

FaLEm

SRR Novd 1076
MEMORANDUM AND ORDER f%- ; D
g ;;UAMESVa DAVEﬂ CLERK :7<~;'

A. Backgrcund

. -

\

He seeks dlsclosure of "all flles, d0351ers, communlcatlons,

ST - ey e i vu.u;;, :

Fortyuone documents were 1dent1f1ed by bhe CIA as reqpousive
,ﬂ_'_

'V-tb'Marks{ FOIAIrequest, kAccording to'affidaVLts ﬁlled by the
deféndants, these‘materiéls were largely'qenerated in'fhe ccﬁrse

of a natlonal security 1ntelllgence 1nvest1gat10n of the plalntlff
avformervstate Department e;;ioyée w1th access to ClaSSlfled materlalq.ﬂ
That 1nvest1gatlon was undertaken by the Offlce of Securlty, CIA,

"when it 1earned thet he [Marks] planned to publlsh a substantisl

quantlty of classxfled information and when 1t was reported by

sources that he was contacting present and}fo:mer government employeces -

- -




'in at 826-27 (footnote omltted).

~in SenSlthG positions in an attempt to secure spec:flc claselfled
1nformat10n from them.“ Twenty—seven of the 1tems 1dent1f1ed

have been released to’ the plalntlff ln thelr entlretles or with

‘uncontested deletlons. consequently,fourteen documents remarn 1n

issue, viz., Documents Nos. 6 7, 10 14, 16 19, 20 21 22, 23 25;‘”

'26 27 and 29 l/

Presently before the Court are plalntlff's motlon for .

) 1n camera rev1ew and defendants motlon for summary Judgment

B. In Camera Rev1ew ;f;f

AddreSSLng flrst the motlon for 1n camera rev1ew of the j

'records in questlon, the court re]ects as unpersua51ve plalntlff'

suggestlon that the various affldaV1ts submltted 1n support of 'fg;;;;i

. defendants summary judgment motlon are 1nsufflclently detalle&

under the standards artlvulated 1n Vaughﬁ V. Ro»en, 157 App. D c

f,E34o 484AF 2a 820" (1973)0 cert denled, 415 u. s..977 (1974)..vi”\

i%The Court of.Appeals conoluded 1n ‘the Vaughn case that 1n order

to test properly the cla051f1catlon of clalms to exemptlons under . .

'the FOIA, the government must prov1de to the dlstrlct court (a)

a.“relatlvely detalled".lnaly31s, in manageableusegments, spec1fy1n§
the ]ustlflcatlons for refu51ng to dlsclose lnformatlon and (b)

an 1temlzatlon and 1ndex1ng which woula “correlate statements mdde
in the government s refusal justlflcatlon W1th actual portlons of

the document. w2/ 157 U S App. D. C at 346~48 484 B, 2d dt 826 28.

} ;/ Of thesevdocuments; ten have been'release& by the CIA with
. deletions (Nos. 10, 16, 19, 20, 21, 22, 23, 25, 26 and 27), and o
four have been withheld in toto (Nos. 6, 7, 14 and 29). :

2/ The Court in Vaughn noted in a caveat of partlcular relevance to
the instant litigation that "{aln analysis suff1c1ent1y detailed
would not have to contain factual descriptions that if made public
would compromise the secret nature of the information, but would
ordinarily be composed without excessive reference to the actual
language of the document." 157 U.S. App. D.C. at 346~ 47, 484 F. 2d

-
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For the purposes of this lltlgatlon, defendants have ld ' -
numbered and conc1sely 1dent1f1ed relevant agency records and
exemptlons lnvoked in the affldaV1t of Robert S Young.’ A reasonab]y

detalled statement of the nature of 1nformat10n relled upon as;f': .

justlflcatlon for non—dlsclosure of all oxr spec1f1c segments of _,'v i

each document,'correlated to the numberlng system.of the Young i'"

: aff1dav1t, is contalned in the affldaVLts of Robert W Gamblno ﬂ:

and Charles W.. Brlggs. After careful review of these SumeSSIOnS

and comparlson w1th defendants answers to 1nterrogator1es, the CIA s f»

letters to plalntlff,-and portlons of the ten artlcles 1n issue wh;ch

have been released to Marks, we- are satlsfled that the defendants‘r_

>

: efforts to ltemlze and 1ndex relevant materials and to justlfy non~

Je

,dlsclosure w1th reference to partlcular Lnformatlon are suff1c1ent :

f_under the Vaughn cr:LterLa° Accordlngly, in camera revmew is- ;_ .j"f; .

‘unnecessary~énd the motlon therefore is denled

e Summary Judgment

Turnlng to defendants motlon for summary judgment we e

note that the CIA has 1nvoked three FOIA exemptlons Wlth respect

to the fourteen relevant documents, viz., 5 U. S C. §552(b)(1)

{exemptlon 1. (b) (3) [exemptlon 3], ‘and (b)(7) [exemptlon 7]
Marks has challenged the latter two exemptlons as unavallable

to the CIA as a matter of law._

" 3/ Plaintiff's effort to impute an absence of good faith and due
diligence to the defendants finds no support . in the record of this
action. Quite to the contrary, it is apparent that the CIA and
its employees have consistently made reasonable, bona fide efforts
to accommodate plaintiff's rights under the FOIA with legitimate
national security interests. Moreover, where agency error in
labeling or identification of records has resulted in delay, '
the defendants have promptly and voluntarily acknowledged and
remedied dlscrepanC1es.
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Central Intelllgence Agency Act of 1949 [CIAA] 50 U, S C §403g, :ﬂ>r

ekpllc1tly state the Congre551onal 1ntent that seotlon 102(d)(3)

(l) Exemptlon 3 ~- 5 y. S C §552(b)(3)

Sectlon 552(b)(3) prOVldeS that the FOIA s mandatory e

dlsclosure prov1sxons do not apply to matters whlch are “spec1f1ca11y

exempted from dlsclosure by vtatute.“, The defendants clalm thlS :

exemptlon upon the authorlty of sectlon 102(d)(3) of the Natlonal ’o

Securlty Act of 1947 V[NSA]SO U S. C §403(d)(3), or sectlon 6 of the f“;

or both-/ Marks concedes that sectlon 6 of CIAA falls w1th1n ;f“'iJ
the purv1ew of the exemptlon but contends that sectlon 102(a)(3)
“of NSA does not. However,plalntlff falls to recognlze that both

the Senate and Conference Reports on the 1974 FOIA amen&ments

_/ Section 102(d)(3) of the Natlonal Securlty Act of 1947
50 u. s C. §403(d)(3) prov1des in pertlnent part-_v A

Sectlon 6 of the Central Intelllgence Agency Act of 1949
50 U. S C. §403(g) prov1des, in pertlnent part that J'

- States and in order further implement. the . »7~7'93;1'l34j

';”ﬁ‘} that the Dlrector of Central Intelllgence -
shall be respon51ble for protecting intelligence L
sources and methods from unauthorlzed dlsclosure.-"

In the lnterest of the securlty of the
foreign 1ntelllgence activities of the: Unlted

proviso of section 403 (d) (3) of this title that
the Director of Central Intelligence shall be
responsible for protecting intelligence sources
and methods from unauthorized’ disclosure, the
Agency shall be exempted from the prov151ons of
any other law which require the ‘publication or-
disclosure of the organization, functions, names,
official titles, salaries, or numbers of personnel
employed by the Agency . ... . U




dFmﬁpm,

5/

of NSA shall be-considered-én exemption 3 étatute:—

'S. Rep. ﬁol

v93-854 93a’ Cong., Zd Sess. at 16 (1914). S Rep. No. 93—1200
933 Cong., 2d Sess. (1974), reprlnted in 1974 U S. Code Cong. &

Admln. News at 6290- see FAA Admlnlstrator V. Robertson, 422 U S.

225 (1975), Wexssman v. CIA ClVll Actlon No. 75 1583 (D D. C Aprll =

rﬁ

14, 1976 Phllllppl v. CIA, civil Actlon No 75 1265 (n p.c. Rt

Dncember l, 1975), appeal docketed No. 76 1004 (D C CLL. December 3

1975), Rlchardson V. Spahr, C1v1l Actlon No, 75 297 (W D pa, f,““
January 30, 1976). The Court theLeLore flndg,icontrary to the

p051t10n taken by the plalntlff, that. both sectlons lOZ(d)(B) of

NSA and 6 of CIAA are "staﬁute[s]“ w1th1n the purv1ew of exemptloni b“T

3 of the FOIA.__’"

(2) Exemptlon 7 - 5 U. C §552(b1j7)

Sectlon 552(b)(7) PIOVldes, 1nter alla; that publlc

lasure under the FOIA is not. requerd where tne maut s:invclved

) 1nvest1gatory records complled for law R
~ enforcement purposes, but only to the extent ‘f ' \ L
“that the production of such recoxrds would (Aa) R
‘interfere with enforcement_proceed;ngs, (B)’
deprive a person of a right to a fair txrial or . e
an impartial adjudication, (C) constitute an .-~ .7 o
unwarranted invasion of personal privacy, (D) - L S
disclose the identity of a confidential source '

and, in the case of a record compiled by a

criminal law enforcement authority in the

course of a criminal investigation, or by

an agency conducting a lawful national .

security intelligence investigation, confidential

information furnished only by the confidential

source, (BE) disclose investigative techniques -

and procedures, or (F) endanger the life or _

physical safety of law enforcement-personnel4J:, > .

5/ The plaintiff has further argued that unless documents
have been properly classified under Executive Order 11652,
disclosure is permissible under sections 403(d) (3) and 403g.
stated differently, it is suggested that the CIA's exemption 3
claims must also meet the standards of exemption 1. We conclude, «
however, that the two exemptions are independent rather than
interdependent and where exemption 3 has been properly invoked, )
exemption 1 need not be considered. See Bachrack v. CIA, No. CV = a..
75-3727-WPG (N.D. Calif. May 10, 1976); cf. Halperin v. Colby, = =~
*Vll Action No. 75- 676 (D.D.C. June 4, 1976)( Unlted States V.




‘Marks has attacked the defendante _claim to exemptioc.7
argulng that materlals qenerated in the course of a CIA natlonal
securlty 1nte111gence lnvestlgatlon are not “1nvest1gatory records

'complled for law enforcement purposes. Nothlng we read 1n‘elther"b

"the Natlonal Securlty Art or the FOIA. however,,requlres the i?’ e

guggested 1nterpretatloc, ana the language and leglslat*ve
'hlstory of exemptlon 7 strongly suggest a dlfferent result

Subsectlon (b)(7)(D) of the FOIA prov1des that a "1awfu1

'.natlonal securlty lntelllgence 1nvost1gat10n“ conducted by“an S

-

.agency" is proper under exemptlon 7. Slnce (b)(?)(D) cont

\

‘spec1f1c 1anguage whlch lxmlts che nore general te*ms of

1sectlon (b)(?), the lnclUSlOn of such 1anguage 1n (D)(7)(D) 1nd1c{tes

A

~that Congress conSLdered a "lawful natlonal securlty investlgatlon"-“

conducted by an agency to be a "law enforcement purpose for "

exemptlon 7 purposes.

R - . o et

Moreover, in the 1eglslat1ve hlstory of the 1974

amendments, COngress acknowledged the valldlty of the CIA s use

of natlonal securlty 1ntelllgence lnvestlgatlons to procect:,'f‘

SEBSlthe lnformatlon and endorsed the appllcablllty of exemptlon‘:>

7 to records complled in the course of such act1v1t1e5° ROy
‘The conference added‘language also protectlng c
confidential scurces by a criminal law enforce—
“ment authority in the course of a crxmlnal
'1nvestlgatlon, or by an agency conductlana,'
lawful national security intelligence investi-
gation. o S
The autmeL here was to protect Federal Bureau
of Investigation records, Central. Intelligence
Agency records, and the files of other Federal
law enforcement agencies. "National security” R
was to be strictly construed to refer to military SRR
security, national defense, or foreign policy. ' :
The term "intelligence" was intended to apply
to positive intelligence gathering activities,
counter intelligence activities, and background
- security investigations by goverﬁmental units
authorized to perform such functions. The ‘
Freedom of Information Act Amendments of 1974,M
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“A Hlstory of the Leglslatlve Proceedlngs,ﬂv
U.S. Cong. Joint Comm. Print, Sub-Comm. '
on Administrative Practice and Procedure,
94th Cong., 1st Sess. (1975), ‘at 115-116
(empha51s supplled) ‘ T T

SNl

The record Ln thlg actlon reflects that the natlonal

Tl

e .‘.

'securlty 1ntelllgence anestlgatlon of the plalntlff‘was undertaken

pursuant to the authorlfy of 50 U.s.c. §403(d)(3) to protect -

1ntelllgence sources and methods from unauthorlzed dlsclosure"f'

v.i

by a former, hlghly placed government employee wrth Top Secret (fdf

‘and Code Word clearancea who had access to hlgh]y ClaaSlfled

e

materlals and who'"has demonstrated and contrnues to demonstrate o

B a predllectlon to dlvulge such materlal" The COurt lS of the:v

.

oplnlon that records generated by tne defendants ln the course

of that lnvestlgatlon are "1nvest1gatory records complled for

law enforcement ourposes" undsr exerp ion 7

(3) ExemptLon l ~— 5 U S C. §55?(b)(1)

*

Flnally Marks has challenged certaln deletlons made by the CIA

from materlals supplled to hlm. The agency relles on exemptlon l

Exemptlon 1 permlts nonndlsclosure of matters whlch are hlir
speczflcally authorlzed under crlterla establlehed by Executlte;;'
Order to be kept secret in the 1nterest of natlonal defense or
forelgn pollcy"/and whlch are "1n fact properly cla551f1ed pursuant.
to such Executlve Order." 5 U.S.C. §552(b)(l)(A) & (B). Nlne of e
the documentsé/ sought’b Marks’ contaln 1nformatlon whlch has been |

classified pursuant to Executlve Order 11652, 3 C.F.R.. 339,‘which

authorizes dlsclosure "could reasonably be expected to cause

Sy R
LN A S S

. . 8/
damage to the natlonal securlty w1/ In eight lnstances.”ﬂ defendants

. »

6/ Documents Nos. 16, 19. 20, 21 22, 23, 25,'26 and‘27

crennming s

I
¢

7/ "Natlonal security” 'is defined in section. l(c) of Executlve Order

11652 as the "national defense or forelgn relatlons of the United
States." : : 2
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have deleted certaln nonwsubstantlve lnformatlon such as agency

,flle numbers and marklngs, 1nternal organlzatlonal ratlngs,

communlcatlons transmlsSLOn data, classxrlcatlon marklngs and

,sensxt1v1ty 1nd1cators, and the locatlons of forexgn CIA statlcns._

n the othev hand 1n31sts that the CIA 1s requlred

'Plalntlff

: to dlvulge the locatlons of forelgn agency 1nstallatlons to or

"from Whlch these materlals were sent 51nce, 1n Marks' oplnlon‘v

'"[s]uch lnformatlon is unllkely to reveal anythlng not already

DY

;kncwn about CIA operatlons'" and thus, could result 1n no harm

to forelgn relatlons.,or threat to natlonal securlty:

*fof 'he 1ocatlons of CIA statlons abroad clearly “could be reasonably

N 4

"dlnlomatlc nerqonnel 1n forelgn nations and cr prec pltate tne,

i

'cert denled 421 U S. 992 (1975).

ot

Accordlngly, defendantstl
rlnvocatlon of exemptlon 1 in such c1rcunstances is sttrfred
| c;' ORDER |
In llght of the foregOLng, 1t is hereby

: ORDERED that plaintiff's motlon for 1n camera rev;eeL:“

of thé documents in queatlon be and the same is hereby denled-

it is further U ',": - o jf”tb_,'; :::;_i RS
ORDERED that the motlon of the defendants for summary '7-

jjudgment be and the same is hereby granted

Dated: = November ’iaf~ 1976 : : - T
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COMMENT FILE RETURN
CONCURRENCE INFORMATION SIGNATURE

Remarks: Marv,

Herewith the decision in the Marks
case. See in particular footnote 5 which
contains some very good language on the
sources and methods protection item.

STAT

DATE

0470030-9

rola_ué;o. 23 Use previous editions (40

N




